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|. Introduction

Severd primacy States within the Public Water System Supervison, eg. Texas, Virginia, e d.,
ether have or are planning to issue variances to water supply systems under circumstances clearly
prohibited by the Safe Drinking Water Act (SDW Act), 42 USC 8§300f et seg. Variances were
intended to be applied to water supply systems where the source of water was so poor that it could not
meet the MCL s even after using the best available treetment technology. (See Attachment -
Memorandum from Generad Counsel to Deputy Assistant Adminigtrator for Drinking Water (May 21,
1979), and EPA's Guidance for the Issuance of Variances and Exemptions (1979) for detailed
discussion of variances and exemptions.)

The Statesin question are issuing variances from MCLSs, even though the MCLs can be met by
the gpplication of the best available trestment technology specified by the Agency. The suppliers,
however, either smply cannot afford such a system, or could literaly afford it, but have placed a higher
priority on other public health needs. Congress has recently reiterated its intention that variances not be
used in such situations. (See Attachment B: Report on Safe Drinking Water Act Authorizations, H.R.
Rep. No. 96-186, 96th Cong., 1st Sess. 7n.4 (1979).) Clearly, these States have misinterpreted the
law. The Office of Drinking Water has repestedly and vigoroudy moved to correct these
misinterpretations. Recently Mr. Kimm, the Deputy Assstant Adminigtrator for Drinking Water, sent a
memorandum to the Regions on this matter (see Attachment C).
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Mr. Kimm has aso asked us to analyze the range of potentia enforcement responses to these
erroneous State actions. The Agency may:

1 Do nothing and risk a disntegration of statutory framework and atota perverson of the
intent of Congress.

2. Indtitute an administrative action againgt the States under 81413 (@) (4) of the SDW
Act and 40 CFR 8§8142.12-142.13 (40 CER 142.17 -- renumbered Primacy Rule
12/89) to withdraw primacy from the State for its abuse of discretion.

3. Ingtitute enforcement actions directly againgt the water supply systems with erroneous
variances under 881414(g)(1) and 1414(b).

4, Ingtitute an adminigraive action against the State under §1415(a)(1)(G) for its abuse of
discretion. The Adminigrator, after the required notice and hearings, would promulgate
variance revocations. 40 CFR 88142.23--142.24 or

5. Ingtitute acivil action againg the States under the Declaratory Judgment Act, 28 U.S.C.
§82201-02, declaring al the variances a issue null and void; interpreting the variance
provison; and possibly ordering the State to rescind the variances a issue.

Alternative 1, do nothing, has been totaly regjected by the Office of Drinking Water and
Enforcement in this case because of the serious effects that such continued misinterpretetion of the
gatute would have on the program. Asagenera principle, EPA cannot countenance actions by a State
that are not in conformity with the law. Furthermore, issuing variances where exemptions are
authorized runs counter to the statutory scheme created by Congress. Congress intended that water
supply systems be placed on schedules with afirm deadline (January 1, 1981). This deadline was
included in the Act to pressure water supplies to achieve compliance in the shortest possible time.
Therefore, the result of granting these impermissible variances will be adelay in achieving compliance
and a concomitant subverson of the will of Congress.

Seeking to withdraw primacy, dternative 2, is unacceptable aso. Given the nature of the
problem, i.e., the State's misinterpretation of the law, the remedy seems clearly excessve as afirst step.
Withdrawad of primacy would aso be disruptive to the State's drinking water program because of the
loss of Federa funds and place a severe strain on the working relationship between EPA and the State.

Alternatives 3 and 4, enforcing againgt each individua water supplier or initiating an
adminigtrative proceeding to rescind each variance, are too personnel and time consumptive. In either
case, separate actions would be required at least in each State and againgt each water supplier. The
wise use of the Agency's resources dictates other solutions be used.

Filing a declaratory judgment suite (Alternative 5) seems to be the preferred course of action.
The remedy available from a declaratory judgment action precisdy fits the Agency's need, i.e. the
vaiancesin the State in which it is brought will be void and there will be ajudicid interpretation of the
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variance provison that will set precedent that dl States must follow. Additiondly, the Agency, giving
the States the benefit of the doubt, prefers to assert that the States involved have smply misinterpreted
the law and not that they have abused their discretion. Since a declaratory judgment action is confined
to questions of law, not discretion, the problems of proof will be less and a State will have an even
more difficult time raisng the "unreasonableness' of an MCL as a defense or mitigating factor. Findly,
under Rule 57 of the Federal Rules of Civil Procedure an expedited hearing of a declaratory judgment
actionisavailable. For the reasons cited above, it is recommended that if a State refuses to rescind
voluntarily the variancesin question, the Agency should bring adeclaratory rdief action againgt one
offending State.

[11. Declaratory Judgement Action

The following describes the basic dements of a declaratory judgment action and how it gpplies
to the variance problem.

The Declaratory Judgment Act, 8 U.S.C. 82201, provides that

[ijn acase of actual controversy withinitsjurisdiction . . ., any court of
the United States upon the filing of an gppropriate pleading, may
declare the rights and other legd relations of any interested party
seeking such declaration, whether or not further relief is or could be
sought. Any such declaration shall have the force and effect of afind
judgment or decree and shdl be reviewable as such. (Emphasis
added.)

The Agency could seek an order requiring the State to rescind the variances at issue under 28
USC §2202 which provides that:

[flurther necessary or proper relief based on a declaratory judgement
of decree may be granted after reasonable notice and hearing against
any adverse party whose rights have been determined by such
judgments.

Rule 57 of the Federd Rules of Civil Procedure repesats the statutory requirements and provides for a
Speedy hearing, i.e.

The procedure for obtaining a declaratory judgment pursuant to Title
28 U.S.C. 82201, shdl be in accordance with these rules, and the right
to trid by jury may be demanded under the circumstances and in the
manner provided by Rules 38 and 39. The existence of another
adequate remedy does not preclude ajudgment for declaratory relief in
caseswhereit is appropriate. The court may order a speedy hearing of
an action for a declaratory judgment and may advance it on the
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cdendar. (Emphasis added.)

Additionaly, because there will be no materia issues of fact in dispute, only legal issues? a
motion for asummary judgment under Rule 56 of the Federal Rules of Civil Procedure would dso be
gopropriate. Thismotion, if successful, would substantialy shorten the time between the filing of the
action and the recaipt of ajudicid opinion.

The essentid questions & issue in a declaratory judgment action in this case are:

Whether the United States may bring such an action;
Whether there is an actua controversy in this case;

Why the court should exercise its discretion in this case; and
Wheét isthe relief desred.

o

The United States can bring an action under the Declaratory Judgment Act, even againgt a
State. Public Utilities Comm'n of State of Californiav. United States, 355 U.S. 534 (1958); United
States v. Pennsylvania Environmental Hear. Bd., 377 F.Supp. 545, 548 (M.D. Penn. 1974).

Onetest of whether thereis an actud controversy is that:

[t]he controversy must be definite and concrete, touching the legal
relations of the parties having adverse legd interest. 1t must be ared
and subgtantid controversy admitting of specific relief through a decree
of aconclusve character, as distinguished from an opinion advising
what the law would be upon a hypothetical state of facts. (Emphass
added.)

AETNA Life Insurance Co. of Hartford, Conn. v. Haworth, 300 U.S.
277, 240-41 (1937).

In the case of the disputed variances, there is an actua controversy. This case presentsa
classica declaratory judgment issue, i.e., adispute over a statute's meaning. The State and water
suppliers hold that the variances are lawful and issued in accordance with the Safe Drinking Water Act
and the United States argues that the variances are unlawful and totaly prohibited in these cases. There
is not a hypothetica state of facts, but the facts of each water suppliers variance. The record will
contain the undisputed facts and copies of the variances. Therdief in this caseis specific, i.e, a
declaration that the variances are void and unlawful, plus an order to the State to rescind the variances.
The parties in a variance case have adverse legd interest, particularly if the water suppliers are joined as
parties. There are sanctions that EPA can bring againgt the State for its action and EPA will be
hampered in any enforcement action by the variances issued by the State. If the variances are declared
void, the water suppliers are lidble in citizen suits or enforcement actions. Findly, the United States has
alegd responshility under the Safe Drinking Water Act to ensure that the States are properly
implementing the Act and that suppliers are complying with the Act's requirements.

The granting of adeclaratory judgement is within the discretion of the court. See 6A Moore's

4
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Federal Practice 857.08; Brillant v. ExcessInc. Co. 316 U.S. 491, 494 (1942). In deciding whether
to grant a declaratory judgment courts consider the likelihood that the relief requested will resolve the
controversy, the convenience of the parties, the public interest, and the rel ative convenience of other
remedies. Bituminous Cod Operator's Assn, Inc. v. Internationa Union, United Mine Workers of
America, 585 F.2d. 587 (3rd Cir., 1978). All these factorsin our case argue in favor of the court
exercigng itsdiscretion. Given the strong judicid and public interest in protecting the public hedth, the
fact that this action is the least intrusive into the State's program, the convenience to al parties of
resolving the issues immediately and in one action, the long history of attempting to obtain voluntary
rescissons, and the importance of a decision to the integrity of the Safe Drinking Water Act program,
the digtrict court should have no hesitation in exercising its discretion in this case.

As mentioned earlier, it would probably be wiseto join as parties al the water suppliers who
have been issued the variances at issue. Given the nature of their interest in the outcome, they may be

necessary parties.
Condusion

In sum of the methods for proceeding againg the States who have issued unlawful variances, a
declaratory judgment action seems most suited to EPA's needs. The facts of this Stuation fit clearly
within the traditiond pattern of a declaratory judgment case. Given the strong legd position the Agency
has, the speed with which such an action can be brought, and the other practical advantages, this
dternaive is highly preferred, if it becomes necessary to go to court againgt a State.
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FOOTNOTES

Neither cost nor the technica feasbility of meeting a particular MCL can be factud issuesin a
declaratory judgment proceeding. Those factorswill have dready been taken into
congderation in determining the best technology trestment techniques. Section 1415(a)(1)(A).
See 40 CFR 8142.40. See EPA, Manud of Trestment Techniques for meeting the Interim
Primary Drinking Water Regulations (1977). Also, only the Administrator, and not States, can
make this determination. The determination is a uniform nationa decison and not a case-by-
case decision. Section 1415 (a)(1)(A). Asapractica matter this problem has arisen primarily
with regard to variances from fluoride MCLs. Thereis no redigtic impossbility argument, only
an argument that, given the economic Situation of the smal water supplier, the expense istoo
great. In Getty Oil Co. v. Ruckelshaus, 467 F.2d 349, 356 (3d Cir., 1972), the court held that
apolluter could not use the Declaratory Judgment Act to chalenge "whether the regulation is
unnecessary, unreasonable, or capricious,..” because the statute (the Clean Air Act) specificdly
designated a mechanism for judicid review of such matters. Since the polluter had not
chdlenged the underlying regulations he could not chdlenge them in a declaratory judgement
action. The Safe Drinking Water Act'sjudicid review provison is derived from the Clean Air
Act. 120 Cong. Rec. §20243 (daily ed. Nov. 26, 1974). It too provides a specific method of
chalenging the unreasonableness of the regulations. Section 1448. Although not dispositive of
the issue, this case supports the view that a digtrict court should not review the reasonableness
of the MCL in adeclaratory judgment action. Findly, amation for partid summary judgment
can dways be made on the legal issues doneg, if the court decides that there are factua issues.

The courts have held that a declaratory judgment "is not to be declined merely because of the
existence of another remedy . . ." Ydlow Cab Co. v. City of Chicago 186 F.2d 946, 950 (7th
Cir., 1951). The plain language of 28 USC 82201 and Rule 57 of the Rules of Civil
Procedure, quoted in the text, above, specificdly state that other adequate remedies do not
preclude adeclaratory judgment. The adminigtrative remedy provided in 81415(a)(1)(C) need
not to be exhausted before a declaratory judgment isissued because the result of the
adminigtrative proceeding leaves the legd issue unresolved and only attaches the questionsto a
particular litigant. See Public Utilities Comm'n of the State of Cdliforniav. United States, 355
U.S. 532, 539-40 (1958). Furthermore, the doctrine of exhaustion of remedies usudly applies
to a person who has failed to pursue his legd rights before an Agency, not againgt an Agency.




